
JOY. On or about 10/28/02 Medical Supply contacted US Bancorps retained counsel and explained that

there were questions about service and that Medical Supply was seeking to schedule a hearing that week for

its requested relief to stop the harm it was suffering and to avoid a terminal outcome for the company. US

Bancorps counsel said he had to travel and was unsure of his schedule but by the next day he might know

of a time he could make a hearing. Without hearing from the opposing counsel, Medical Supply became

concerned and sent an email on or about 10129/02 suggesting portions of the injunctive relief it seemed

likely the two parties could agree on and explaining the harm it was suffering and what delaying the relief

beyond critical dates would inflict on Medical Supply, its associates and customers.

4. The Defendants' Acceptance of Liability For Medical Supply's Business Plan Damages

310. The email explained the losses as follows: the damages of failing to receive the $350,000 to

$450.000 it depended on November 1st and the resulting effects of that delay on its projected financials

including lost profit of $51.795,005.00. lost increase in average valuation of $155,385,015.00. Candidate

lost revenue of $15,499,788.00.

31 I. The email explained that these injuries would be far greater if a December I st deadline is missed.

However, if the company does not recover from US Bank's denial of the escrow accounts the total thiro

year losses of the company would be as follows: lost profits $51,795,005.00, loss of increased company

avg. valuation of $155,385.015.00, Candidate lost revenue of $15,499,788.00 and Customer losses of

$697,486.200.00.

312. On or about Wednesday 10/30/02, US Bancorps counsel sent a letter to the court dismissive of

Medical Supply's complaint and stating that it would oppose all requested relief.

313. On or about Thursday 10/31/02, Medical Supply called US Bancorps counsel explaining the

necessity of the relief sought and specifically the relief requested under paragraph 66 seeking to stop US

Bank from reporting negative information about Medical Supply under the USA PATRlOT Act.

314. US Bancorp's counsel reiterated his belief Medical Supply needed to find another bank and that

no liahility existed. Medical Supply's counsel explained that Samuel Lipari will not risk a hundred million

dollar company that requires high level banking services to future damage from a secret USA PATRIOT

Act report that has misinformation in it and would create a black mark preventing them from ever being

able to do any husiness.
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315. US Baucorps counsel said it would not agree to cven just the relief sought in paragraph 66.

Medical Supply asked US Bancorps counsel if his firm would act as an escrow agent for accounts to be

deposited in US Bank, since Shook Hardy and Bacon had declined to do so. US Bancorps counsel refused

to do so staring that US Bank did not owe any duty to Medical Supply.

5. The Defendants' Theft of Medical Supply's Intellectual Property

316. Rcalizing there was no immediate solution to this matter, and the fact that a previous business

model pricing system developed by Samuel Lipari in 1995 was appropriated by HSCA, Medecon and

Cardinal Owen Healthcare through exploitation of a confidential business relationship and then taken later

by many other GPOs.

317. On or about 11/6102 Samuel Lipari visited US Bank, Noland road branch to retrieve the

documents left by him following the meeting with Doug Lewis on 10110/02. Doug Lewis gave the

documents back to Samuel Lipari.

318. Samuel Lipari specifically ask if the docu ments were copied or faxed and Doug Lewis said he put

all of the information in his analysis and Samuel Lipari left the bank. Upon returning to Medical Supply's

office Samuel Lipari Inspected the documents and found that the binders had been separated and copies or

faxes had been made of the associate program and the business plan documents.

31Y. There were also tractor marks from a copy or fax machine on the back of the entire associate

program and the business plan pages.

320. The documents relating to the escrow agreement associate program application. and certification

contract were not faxed or copied. There were no marks on the back of these documents.

321. Medical Supply became fearful of where these documents were sent and who has reviewed them.

The documents that were copied or faxed contain all confidential details to the business, business model,

management team, investors, industry experts, advisors, business practices, market strategies, revenue

model, service structure, formula, algorithms and financials including 5 year details, 5 year condensed and

break even analysis.

322. Samuel Lipari became fearful this information would fall into the wrong hands further blocking or

eliminating entry to market.

6. The Effects of the Plan To Financially Destroy Medical Supply
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32-'. On or about 11/7/02 Samuel Lipari received a complimentary D&n report dated 10/31/02 Oil

Medical Supply. The report indicated Medical Supply started in 2000 and has a clear credit history and a

strong financial condition.

324. On November 18,2002, Medical Supply obtained a TRO hearing on its request for preliminary

injunctive relief. Medical Supply sought urgent preliminary injunctive relief fro III trade secret

misappropriation and urgent preliminary injunctive relief from USA PATRIOT Act reporting.

325. Medical Supply had second preliminary injunction hearing at 12:00 p.m. on December 12,2002.

Medical Supply again sought urgent preliminary injunctive relief from trade secret misappropriation and

urgent preliminary injunctive relief from USA PATRIOT Act reporting, but was denied.

326. On December 17,2002 Medical Supply filed a notice of interlocutory appeal to The Tenth Circuit

Court of Appeals.

327. On June 16,2003, the Kansas District Court dismissed Medical Supply's action for injunctive and

declaratory relief.

328. After losing a motion for new trial, Medical Supply filed a timely notice for appeal on November

21. 2003.

329. On January 71'.2004, the Tenth Circuit dismissed the interlocutory appeal as moot due to the

superceding appeal of the action's dismissal.

7. US Bancnrp, US Bank, Andrew Cesere And Jerry GrundhofTer Realize Because Of The
Prospective Injunctive Relief Action Their Antirust Liability To Medical Supply And The
Requirement At Law That They Must Divest Piper Jaffray At A $750 Million Dollar Loss

330. Jerry Grundhoffer. the CEO of US Rancorp NA realized that his acquisition of Piper Jaffray ill a

scheme to exploit US Bank essential facilities as the eight largest national bank ill America and use its

deposits as a guarantor of capital in underwriting initial publie offerings (IPO's) of healthcare technology

and supply chain companies and to support those IPO's with Piper Jaffray 's essential facility of providing

investor research had made US Bank and US Bancorp NA liable under antitrust law for its injury to

Medical Supply.

331. Jerry Grundhoffer attempted to sell Piper Jaffray first to Royal Bank of Canada and then to A.G.

Edwards & Sons, lnc., seeking a purchase price $100 million dollars less than liS Bancorp had acquired

Piper Jaffray for.
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332. In December of 2002 Samuel Lipari, CEO of Medical Supply communicated with Gordon M.

Nixon and Irving Weiser of the Royal Bank of Canada (RI3C) explaining Medical Supply's action against

Piper Jaffray and offering to work with RBC if they decided to purchase Piper Jaffray in the hope that RHC

would "prevent similar conflicts of interest from ever occurring and to ensure healthcare company

securities are not marketed on the basis of illicit anticornpetitive contracting advantages."

333. In December 2002 Samuel Lipari, CEO of Medical Supply contacted Robert L Bagby and

Douglas L. Kelly of A.G. Edwards & Sons, Inc. about the action against Piper Jaffray offering to work to

resolve any claims:

"We believe we will prevail in our antitrust and contract related claims. The portion of liability for
these staggering damages that will be apportioned to US Bancorp Piper Jaffray INC causes us great
concern for your company should it acquire Piper Jaffray. A.G. Edwards has responsible corporate
governance standards in place and has long served its customers without reproach. I will be happy to
work with you and your counsel to resolve Piper Jaffray 's involvement in these anticompetitive
acts."

334. Jerry Grundhoffcr sought and ohtained all agreement with Piper Jaffruys C level officers

suhrogating US Baucorp NA and US Bank's future antitrust judgment liability to Medical Supply from

Jerry Grundhoffcr to Piper Jutfray.

335. Having no other alternative and realiz inp that liability to Medical Supply in antitrust continued to

accu mulan- as long as the two companies were commonly owned, US Bancorp announced on February

19'h, 2003 that Piper Jaffray was being spun off or separated from US Bancorp NA.

336. On December 31" 2003, US Bancorp announced the completion of its spin off of Piper Jaffray,

trading on the NYSE as all independent public ofkring January 2,2004.

8, US Bancurp, US Bank, Andrew Cesere And Jerry Grundhofter Realize Because Of The
Prospective Injunctive Relief Action Their Antirust Liability To Medical Supply And The
Requirement At Law That They Must Divest Piper Jaffray At A $750 Million Dollar Loss

337. GE And GHX, LLC acted against their own short term profit interest and in knowing coordination

with Neofonna, Inc. in all intentional effort to deprive Medical Supply in June 2003 of its contracted or

bargained for capitalization of $350,000.00 to enter the market for hospital supplies, just as Neoforrna, Inc.

(Unknown Healthcare Entity) and US Bancorp, et al had through combination or conspiracy deprived

Medical Supply of another $:l50,OOO.OOobtained through the contract for escrow accounts in November

2002.
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338. The Defendants foreclosure of Medical Supply's Attempt Following Attempt To Enter Into the

Market For Hospital Supplies and Hospital Supplies in E-Commerce.

339. While seeking a new corporate headquarters for Medical Supply in May 2002 Mr. Lipari

discovered an unused building in the same Blue Springs suburb of Kansas City, Missouri. The building had

been purpose built to house information technology workers and had the infra structure including adequate

communications connections and an electric plant for Medical Supply's servers.

340. GE Transportation acquired the building and its transferable lease when it bought the railroad

signal company Harmon, Inc. and got rid of its employees. GE Transportation sought to escape the $5.4

million dollar liability of the remaining 7 year lease because of the $50,000.00 to $60,{)OO.OO dollar a

month payments and insurance on the building that had not been occupied for over 8 months with no sub

lease offers. Previously the building had been under utilized while GE reduced Harmon's staff. The high

monthly cost was making the subsidiary fail to meet GE's economic performance requirements and hurting

the conglomerate's bottom line and share price.

341. On or about June l st, 2(}02, Samuel Lipari, CEO of Medical Supply Chain, Inc. contacted the

leasing agent Cohen & Essrey Property Management regarding a building located at 1600 N.E. Coronado

Drive in Blue Springs, MO. The leasing agent indicated the building was already leased but that the lessee

could and would like to sub-lease the building. The building was not occupied so Mr. Lipari made a verbal

offer to sub-lease a portion of the building. The leasing agent declined his offer indicating the ex isting

lessee would not accept anything less than leasing the entire building.

342. On or about April l st, 2003 Mr. Lipari contacted the new leasing agent (B.A. Karbank &

Company) in the event the new agent had different instructions regarding a sub-lease of the property

located at 1600 N.E. Coronado Drive in Blue Springs, MO. The new leasing agent told him that GE was the

lessee seeking to sub-lease the building due to their vacating the building after GE Transportation bought

out of Harmon Industries. The building was still not occupied so again Mr. Lipari made a verbal offer to

lease a portion of the building. The Icasing agent declined his offer indicating GE Corporate Properties

would not accept anything less than leasing the entire building.

343. On or about April 7'h Mr. Lipari contacted GE and spoke with the GE property manager, George

Frick ie regarding Medical Supply's interest in sub-leasing the building. George Frickie indicated again that
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(iE would not be interested in sub-leasing a portion of the building but rather would be interested in leasing

the entire building. Mr. Lipari requested the name of the owners and Mr. Fr ick ie gave him the name and

number of Barry Price with Cherokee Properties L.L.c. Mr. Lipari contacted Mr. Price, he was referred to

Scott Asner who also had a substantial interest in the building. While speaking with Mr. Axner he provided

Mr. Lipari the background and current details on the building lease with GE, terms and a price to purchase

the building. The lease was transferable and GE was still obligated for 7-years out of a IO-year lease. Mr.

Asner agreed to sell Medical Supply the building for the remaining balance of the GE 7-year lease ($5.4

million) and provided Mr. Lipari with a letter of intent 10 sell the building to Medical Supply.

344. On or about April 15th, Mr. Lipari contacted Mr. Frick ie with GE Commercial Properties and

indicated that he had an interest in purchasing the building. Mr. Lipari ask Mr. Frickie if GE had an interest

in buying out the remainder of their lease so that Medical Supply could occupy the building following the

purchase. Mr. Frickie offered GE's lease payments for the remainder of 2003 ($350,000) as a buyout offer.

345. On or about May l sr, 2003 Mr. Lipari tentatively contacted several local Hanks, knowing that US

Bank had threatened his company with a malicious USA PATRIOT Act report to keep Medical Supply

from entering the hospital supply market where US bank was affiliated with Neoforrna, an existing

electronic marketplace for healthcare supplies. Mr. Lipari knew Medical Supply could not get a loan

because of the threat and extortion, but knew he needed input from bankers familiar with the commercial

real estate market in Blue Springs. Mr. Lipari felt Medical Supply could form a holding company to obtain

the property without US Rank realizing he could enter the hospital supply market. Mr. Lipari spoke with

Allen Lefko President of Grain Valley Bank, Pat Campbell branch manager of Gold's Bank and Randy

Castle Senior Vice-President of Jacorno Bank. Each of the banks indicated a willingness to provide the

mortgage because they felt the property was worth far more than the price offered by Cherokee Properties

L.L.c., but the mortgage was too large for the regulatory size of their bank and they each suggested a

national bank as an alternative. Due to US Bank's extortion and racketeering, ineluding the pretext and

very real threat of a malicious USA PATRIOT Act suspicious activity report (SAR) against Medical

Supply since Mr. Lipari had tried to enter the hospital supply market in October of 2002, Mr. Lipari knew

he was unable to solicit a national bank for the real estate loan.
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346. On or about May 7th, Medical Supply contracted a financial consultant (Joan Mark) for advice on

how to put a mortgage together to buy the building which has a 7-year revenue stream from GE in the

amount of $5.4 million, the identical amount offered to purchase the building and for which Medical

Supply had a letter of intent from the owner Cherokee Properties L.L.c. Mrs. Mark suggested Mr. Lipari

propose a mortgage arrangement directly to George Frickie with GE Corporate. Mrs. Mark explained how a

purchase of the $10 Million dollar property for $5.4 Million was a great deal for any mortgage lender. Mrs.

Mark also explained if GE provided a $5.4 million dollar mortgage on a $10 million dollar property and

eliminated a $5.4 million dollar lease obligation that GE would directly benefit from a $15 million dollar

swing to their balance sheet.

347. Without realizing the existence of a combination and conspiracy between the Defendants,

including the existence of a secret market allocating and tying agreement between Neoforma, Inc. and G.E

and Premier's electronic market place, GHX, LLC. Samuel Lipari prepared an offer on the building for GE

Transportation.

34X. The afternoon of May 15th, Mr. Frickie responded, leaving a taped voicemail mcssage and stating

he had spoke with the business leaders at GE corporate and that they will accept Medical Supply's

proposal.

May 15th 2003-George Frickie
"Bret, George Frickie, ah .... I know I sent you an email saying that my counsel way out ah ... and I
followed up with another email but I spoke to the business leaders and we will accept that
transaction ah ... let's start the paper work ah ... if you want to do some drafting of lease termination
or if you would like us to do that, give me a holler 203-431-4452."

349. The second e-mail Mr.Frickie referenced on the phone conversation explicitly stated that GE

would accept Medical Supply's proposal and initialed the written acceptance in addition to the electronic

signature file for the e-mail:

From: Fricke, George (CORP) To: Bret Landrith Cc: Newell, Andrew (TRANS) ; Payne, Robert J
(TRANS) ; Davis, Tom L (TRANS) ; Jakaitis, Gary (CORP)
Sent: Thursday, May 15,20036:05 PM
Subject: RE: Lease buyout GE/Harmon building Bret, I would like to confirm our telephone
conversation in that GE will accept your proposal to terminate the existing Lease. Rober! Payne
GE Counsel will start working on the document. He is out of the office until Monday 19th. GCF

350. On or about May 20th, 2003, Medical Supply was given a walk through of the property to

inventory the buildings furniture and fixtures and discuss building maintenance and operational procedures.

Tom Davis, the property manager for GE Transportation in Blue Springs and John Phillips, the GE

67



Transportation building maintenance engineer provided the three-hour walk through in addition to the

building maintenance and operational procedures. John Philips also provided the blue prints of the building

and allowed me to make copies. Mr. Lipari returned the original blue prints after he made copies. They

both stated they were being dismissed from employment by GE since they would no longer be necessary.

351. On May 22nd, 2003 Mr. Lipari spoke with Doug McKay with GE Capital who had called earlier

that week with regard to the mortgage outlined in Medical Supply's proposal. Doug asked that Mr. Lipari

send our company information rcgarding the mortgage. Mr. Lipari indicated that he cou Id meet him the

following Tuesday because Medical Supply had a loan package for him that included its financials, the

proposal that George Frickic and GE's business leaders accepted, the letter of intent from the owners and

our Dunn &Rradstreet report showing Medical Supply's good credit and strong financial condition. Mr.

Lipari gave the information to McKay and McKay indicated he needed to speak with GE Transportation to

see how they wanted to handle the terms of the accepted proposal.

352. On or about June 2nd, 200.1 Mr. Lipari called McKay to see how they were doing on elosing and

McKay indicated that the person he needed to speak with was at corporate and that he needed to speak with

him before moving forward .

.153. As the June 15,2003 closing date approached, medical Supply had not received any definitive

closing date so Medical Supply's corporate counsel called and sent George Frickic and email stating that a

delay in closing would not effect the lease buyout of $350,000. Medical Supply's counsel later again called

Mr. Frickie when he receive no response and Mr. Frickie became extremely angry and hung up the phone.

354. Medical Supply then proceeded to speak with GE's counsel Kate O'Leary to determine if the

contract had been repudiated. Supporting statutes and the antitrust basis and damages implications were

explained to Ms O'Leary.

355. Medical Supply gave GE a deadline to June 10th to elarify whether there had been a repudiation.

Mrs. O'Leary later faxed a leiter on the 10th requesting that Medical Supply not speak to anyone at GE and

that any correspondence relating to this matter be directly to her. Medical Supply then emailed a leiter

stating that if no earnest money were deposited to indicate the contract was not being repudiated, Medical

Supply would file on June 16th for antitrust and breach of contract.
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356. George Fricke, property manager for The General Electric Company who Medical Supply had

been told by Fricke and his agents, was the authority for the building at 1600 NE Coronado Dr. telephoned

Medical Supply Chain's Missouri headquarters and placed a message on its answering machine stating he

had been instructed by "business leaders" to accept Medical Supply's proposal and he was calling to do so.

Then, George Fricke sent a written acceptance via e-mail with his initials added a signature at the end of

the email message. No terms were disputed and the acceptance confirmed The General Electric Company

would make its subsidiary GE Transportation LLC pay $350,000 for the buyout of the lease and its GE

Capital subsidiary provide the $6.4 million dollar mortgage and closing at 5.4% for twenty years with a

first year moratorium on payments. In diversity actions, the Court applies the substantive law. including

choice of law rules, that Kansas state courts would apply. See Moore v. Subaru of Am., 891 F.2d 1445,

1448 (10th Cir. 1989). Kansas courts apply the doctrine of lex loci contractus, which requires that the Court

interpret the contract according to the law of the state ill which the parties performed the last act necessary

to form the contract. See Missouri Pac. R.R. Co. v. Kansas Gas and Elec, Co .. 862 F.2d 796, 798 n.1 (10th

Cir. 1988) (citing Simms v , Metropolitan Life Ins. co., 9 Kan. App. 2d 640, 642-43, 685 P.2d 321 (1984)).

357. George Fricke's signed written acceptance referenced the proposal he had received from Medical

Supply earlier that day. The set of documents then became an bilateral contract completed with the last act

exchanging mutual promises (D.L. Peoples Group, Inc. v . Hawley, - So.2d - (2002 WL 63351, Ct. App.,

Ha., 20(2) enforceable for the sale of the lease interest and the benefit of the bargain obtained by Medical

Supply under its clear and complete terms meeting the writing requirements of a real estate purchase

contract in Missouri and the writing and definiteness requirement of a credit agreement under Missouri

statute RMS 432.045.2 .

358. The formation of an enforceable contract in a set of documents created in correspondence is well

settled See Estate of Younge v. Huysmans, 127 N,H. 461, 465-66,506 A.2d 282, 284-85 (1965), Since

state law requires a writing, the e-mail acceptance and signature of George Fricke is valid and enforceable

under 15 USC §7001, the federal Electronic Signatures in Global and National Commerce Act, widely

known as "E-SIGN." Section 10 I(a) of E-SIGN states that "( I) a signature, contract, or other record

relating to such transaction may not be denied legal effect, validity, or enforceability solely because it is in
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electronic form; and (2) a contract relating to such transaction may not be denied legal effect, validity, or

enforceability solely because an electronic signature or electronic record was used in its formation."

35Y. Medical Supply had performed as required, introducing itself to the City of Blue Springs

Economic Development, and committed to purchase the building from its owner in reliance on the contract

with GE, GE Transportation made open partial performance of the contract by opening the building for a

three hour briefing on the operation and maintenance of the building's complex systems. This briefing was

made by GE Transportation's Blue Springs property manager and the building's maintenance engineer,

both of whom told Medical Supply's CEO Samuel Lipari that they had been terminated and will be leaving

employment with GE Transportation the following month because they were no longer needed.

360. GE Capital partially performed as required and made an appointment with Samuel Lipari in its

Overland Park, Kansas office where Mr. Lipari took the building's blueprints furnished him by (iE

Transportation, the building'S physical description and photo furnished by George Fricke of GE corporate

and Medical Supply's corporate records for the loan.

361. The G E Capital loan officer Douglas McKay discussed the terms and questioned Mr. Lipari in

detail about the lawsuit. Mr. Lipari explained why under the threat by US Bank of a malicious USA

PATRIOT Act suspicious activity report, Medical Supply could not risk going to a bank until the lawsuit

was settled. Douglas McKay agreed the USA PATRIOT Act had no valid relationship to Medical Supply's

involvement with US Bank and Slated he would obtain the additional requirements GE Capital required

from George Fricke and GE Transportation. McKay indicated it could take longer to close but he would

check into it.

362. Medical Supply communicated to its stakeholders, business associates, potential customers, and

the owners of the building that it had obtained the financing and made commitments in reliance of GE's

performance on the contract.

363. No leiter similar to that which Mr. McKay had described was received from GE Capital by the

June 15th contract deadline and no notice of rejection of credit has been received. George Fricke

communicated by phone and e-mail that the GE Capital performance would be at arm's length but since the

financing was the benefit bargained for by Medical Supply, this did not contradict the contract. When
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doubts about (iE' intent to honor the contract arose, counsel for (iE, GE Transportation and GE Capital

each refused to confirm the repudiation.

364. The proposal accepted by George Fricke on behalf of GE's business leaders contained the

executive summary of Medical Supply's business plan, including an explanation of the antitrust lawsuit

with US Bancorp, ct al and the financial projections for Medical Supply's entry into market. Under

Anuhco, Inc. v . Westinghouse Credit Corp., 883 S.W.2d 910 (Mo App 19(4) GE is responsible for the

expectation damages of the forward projections that it had accepted at the time it entered into contract with

Medical Supply. Medical Supply is able to prove its projected profits with reasonable certainty. Lost future

profits may be used as a method of calculating damage where no other reliable method of valuing the

business is available, see Albrecht v. The Herald Co., 452 F.2d 124 at 12Y (8th Cir. 1971) cited for this

purpose by 10th Cir.

365. GE, the parent company of GE Transportation was a dominant medical device manufacturer and

medical equipment and electrical equipment supplier to North American hospitals. GE ceased to be a

manufacturer and became a distributor of parts, assemblies, products, systems and credit services to

hospitals. GE established monopolies in many product lines for hospitals but feared other distributors

would bypass GE and buy the same parts, assemblies, products, systems from foreign sources and sell them

to North American hospitals at lower prices in competition with GE To prevent this, GE made alliances

with the dominant distributors for hospitals called GPO's including the Defendant Novation, LI.C because

they were intended to be group purchasing cooperatives (organizations). GE and the other dominant

manufacturers gave the management of these GPO's including the Defendant Novation, LLC kickbacks to

prevent direct competition in distribution, preserve their loyalty and to protect the inflated prices. However,

GE saw that the captive customers of these GPO's including the Defendant Novation, LLC were growing

dissatisfied at the inefficiency and the failure to achieve group purchasing discounts. To protect against

other market entrants, GE formed Global Health Exchange LLC. as an electronic market place promising

online distribution at lower prices to hospitals. GE owns shares of stock in the privately held company and

provided the initial capitalization. As an alliance of a handful of dominant manufacturers (now distributors)

the actual goal was to preempt the fledgling e-cornmerce companies from entering the electronic

distribution of hospitnl supplies.
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366. G.E, had also formed its own electronic marketplace called Global exchange and continues to

market hospital supply products over the internet from its corporate web site as a distributor of other

manufacturers' hospital supply products.

367. GE found the technology ofGHX, Inc. was inadequate to outperform new entrants and aligned

itself with the Defendant Neoforma, Inc., the electronic marketplace co-opted by the dominant GPO's

including the Defendant Novation, LLC in an alliance to exchange data among suppliers to enforce cost

structures as inflated as those of the GPO's. GHX, LLC at the direction and approval of GE has retaliated

against suppliers who endanger the marketplace with competitive prices. GHX, LLC. at the direction and

approval of (IE has excluded competitors including Retractable Technologies, Inc. and Masimo for failing

to give kick backs to the cartel. Death and injury resulted from the failure of hospitals to obtain these

medical devices.

368. GHX, LLC. at the direction and approval of GE in a conspiracy and combination with the

Defendants has exeluded Medical Supply Chain, Inc. from entering the market by not allowing Medical

Supply to offer GE Capital Hcalthcnre credit to its potential customers in April of 2002, and by refusing to

offer US Bancorp Piper Jaffray services to Medical Supply in June 2002 in a conspiracy with the

Defendants and by repudiating essential escrow contracts required by Medical Supply to capitalize its entry

into market in October 2002. (US Bancorp has interlocking directorships and an exchange of directors with

the two dominant GPO founders of GHX LLC.; the Defendant Novation and Premier. US Bancorp helped

the Defendant Novation acquire control of the Defendant Neoforrna and partner it with GHX LLC. creating

a monopoly of over 80% of healthcare e-comrnerce).

369. GE at the direction of the Defendants including Neoforma and Novation LLC caused its

subsidiary GE Transportation to repudiate the contract to buy the lease from Medical Supply, sacrificing

$15 million dollars on June 15th, 2003 to keep Medical Supply from being able to compete against GHX,

LLC. and Neoforrna. The market is worth 1.8 trillion dollars. GE acted on the tremendous windfall to

preserve its monopoly. George Fricke is GE Corporate's property manager.

9. Piper Jaffray And Andrew S. Duff Realize Because Of The Prospective Injunctive Relief
Action Their Antirust Liability To Medical Supply And The Requirement At Law That They Divest
Their Healthcare Vcnture Fund, Losing $225,000,000.00 (255 Million Hollars) In Assets
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370. The Defendants The Piper Jaffray Companies and Andrew S. Duff attempted to contract with the

Defendant US Bancorp to guarantee the bank holding company's liahility to Medical Supply but

discovered it could not continue to incur liability to Medical Supply for participating in the scheme to

monopolize the markets in hospital supplies and hospital supplies in e-commerce and announced it was

withdrawing from the conspiracy and combination's scheme to monopolize the capitalization of healthcare

technology and supply chain management companies.

371. On October 13,2004, Piper Jaffray announced it was relinquishing its healthcare technology

capitalization subsidiary, Piper Jaffray Ventures.

372. Founded in 1992, Piper Jaffray Ventures manages over $225 million in capital dedicated

exclusively to funding innovative, emerging growth companies in the medical technology. biotechnology

and heulthcure services sectors. Through Piper Jaffray Ventures, The Piper Jaffray Companies actively

participated in and held seats on the boards of directors of their client companies, facilitating the

monopolization of the markets for hospital supplies and hospital supplies in e-cornmerce.

373. Through Piper Jaffray Ventures, The Piper Jaffray Companies was also able to extract fees for

access to an extensive network of industry contacts including Novation, LLC, UHC. VHA and Ncoforrna.

374. The Piper Jaffray Companies also used Piper Jaffray Ventures to capitalize healthcare technology

and supply chain management companies that became pari of the Defendants' combination and conspiracy

to restrain trade with US Bancorp NA.

10. Medical Supply Informs Robert J. Baker, UHC, Curt Nonomaque, VilA, Novation LLC,
Buh Zollars And Neoforma that it has been unsuccessful in obtaining prospective injunctive and
declaratory relief against their coconspirators Piper Jaffray, US Bancorp, US Bank, Andrew Cesere
And JelTY GrundholTer and that the conspirators are jointly and severally liable for the damages
Medical Supply sought to avoid,

375. On December 14,2004, Medical Supply served a demand leiter Robert J. Baker, UHC, Curt

Nonornaque, VHA, Novation LLC, Bob Zollars And Neoforma giving notice to these defendants of

Medical Supply's claims against them, Medical Supply informed the defendants that it has been

unsuccessful in obtaining prospective injunctive and declaratory relief against their coconspirators Piper

Jaffray, US Bancorp, US Bank, Andrew Ccscre And Jerry Grundhoffer and that the conspirators are jointly

and severally liable for the damages Medical Supply sought to avoid.

] I. Medical Supply is granted a Rehearing in Tenth Circuit. That Afternoon UHC and VHA
Realize Because of Medical Supply's Demand Letter That They Are Required At Law To Divest
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Neoforma and Both UIIC and VilA Make an Emergency Announcement of An Agreement to
Dispose of Neoforma at a $150,000,000.00 dollar loss.

37(" On January 25'" in an emergency late afternoon press announcement after hearing Medical

Supply's Tenth Circuit decision would be reheard, Neoformu, Inc. statcd:

"Neoforma Hires Merrill to Mull Options

Associated Press
01.11.2005,04:52 PM

Neoforma Inc., a provider of supply-chain management solutions for the health-care industry, on
Tuesday said it hired Merrill Lynch & Co. as its financial adviser to help it explore options,
includ ing a sale or merger.

Ncoforma said that any transaction must be approved by VHA Inc. and the University HealthSystem
Consortium - national health-care alliances which own a majority of the company's outstanding
shares and own Ncoforma's largest customer, the supply company Novation.

The company said that there is no assurances that any transaction will occur."

Before Medical Supply's antitrust actions were brought, Neoforma and Robert Zollars boasted

of the monopolization of the e-commcrce market for hospital supplies accomplished by alliances with

other monopolists including the Defendant Novation, LLC:

CEO explains reasons why long-term investor should be looking at Neoforma Full article published:
12/20/200 I ROBERT 1. ZOLLARS is Chairman and Chief Executive Officer of Neoforma, Inc.

Mr. Zollars: To start with. Neoforma is a 2001 Internet success story, and we're the leader in
healthcare B2B. Neoforma builds and operates Internet marketplaces that empower healthcare
trading partners to optimize their supply chain. So simply put, we help hospitals buy their supplies
more efficiently and more effectively.

TWST: Could you give us a sense of the competitive landscape?

Mr. Zollars: About a year or so ago. there were probably 100 companies competing for this
opportunity, and today you have less than a handful. As you look at the rnetrics that we're enjoying
right now, as of October 18, Neoforma has over 700 trad ing partners; that includes 563 hospitals
under contract, 333 live using the technology, and 130 suppliers. To give you an idea of scale, that
means in our third quarter, we processed over 500,000 order documents that included J.5 million
line items. So, clearly, by any measure, we're out in front of the rest of the pack, which is exciting
for us.

TWST: What were the steps you took to achieve this dominant position?

Mr. Zollars: I think the most important thing is we have great partners. First of all, we're partnered
with Novariou. Novation is the number one group purchasing organization in the country, or GPO.
It covers roughly one-third of the market. It's members buy approximately $36 billion a year in
medical supplies and equipment, and just over a year ago we signed an agreement with Novation to
be it's exclusive e-comrnerce partner for 10 years. We're now one year into that agreement and have
generated some grcat results together, as I just mentioned. The other great partner we have is GHX,
the Global Health Exchange, an industry supplier consortium. It was founded by General Electric,
Johnson & Johnson, Baxter, Abbott and Mcdtronic, and up until August, had been competing with
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us in the market. We struck a strategic alliance agreement with GHX in August that is really
exciting for us. It's the first time healthcare buyers and suppliers have really gotten on the same side
of the table to work at taking healthcare costs out. The alliance gives us access to the great supplier
relationships that GHX has and they, of course, get the great buyer relationships that we have with
our hospitals.

12. Novation, LLC realizes Because of Medical Supply's Demand Letter That Its Relationship
With Neoforma and Its Long Term Anticornpetitive Contract Are Illegal Antitrust prohibited
Conduct Without Redeeming Value and Announces It Will Review Neoforma's Value Creation

377. Because of this impending legal action, Novation LLC has realized it has created no competition

or efficiency enhancing value to the business of its two founders YHA Inc. and University HealthSystem

Consortium. Novation subsequently notified Neoforma that it will review the value created by the

electronic marketplace:

"Independent Consultants Engaged to Assess Neoforma's Ol1'cring to Novation

San Jose, CA - January 26, 2005 - I n connection with Neoforma, Inc.'s (NASDAQ: NEOF)
decision (0 evaluate strategic alternatives, Neoforma, a leading provider of supply chain
management solutions for the health care industry, and Novation, LLC, Neoforma's principal
customer, each have engaged independent consultants to assess the technology, information,
services and pricing provided by Ncoforrna to Novation and its owners, YHA Inc. and University
Health System Consortium (UIIC), and their member hospitals under an exclusive outsourcing
agreement. Neoforrna announced on January 11,2005 that it had retained Merrill Lynch & Co. as its
financial advisor to assist the Company in evaluating strategic alternatives, including a possible sale
or merger of the Company, to achieve greater stockholder value. YHA and UHC own 42.4% and
10.5%, respectively, of Neoforma's outstanding common stock.

The current 10-year exclusive outsourcing agreement, which was originally entered into in March
2000, was most recently amended in August 2003 as a result of negotiations between the parties to
the contract. Under the terms of that amendment, the quarterly maximum payment from Novation to
Neoforma was established at $15.25 million, or $61.0 million per year, beginning in 2004. Since
that time. Neoforma has documented significant value delivered by its offering to YHA and UHC
hospitals. In 2004, approximately 280 YHA and UHC hospitals, representing a subset of
Ncoformas customer base, documented approximately $ 100 million in value by using Neoforma's
solutions to drive supply chain improvements within their organizations. Based on the value of its
offering to Novation and to YHA and UHC hospitals, Neoforrna believes that it is a valuable
contributor to Novation, YHA and UHC maintaining their competitive position in the industry and
to their hospitals' efforts to improve supply chain efficiency.

Neoforma believes that the current quarterly maximum payment from Novation is reasonable,
Novation has advised the Company, however, that its assessment could result in a formal request to
reduce the quarterly maximum payment.

Each of the consultants independently will assess the current technology, information, services and
pricing that Neoforma develops and delivers under the outsourcing agreement. At this time, none of
the parties to the outsourcing agreement have requested that the formal benchmarking process
allowed under the terms of the agreement be undertaken; however, no assurances can be given that
this process will not be requested by any of the parties at a later date. While the actual results of
these assessments, which are expected to be completed within 45 days, or of any formal
henchmarking process cannot be determined at this time, either process could have an impact on the
structure and financial terms of the outsourcing agreement.
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About Neufurma
Neoforrna is a leading supply chain management solutions provider for the hcalthcare industry.
Through a unique combination of technology, information and services, Neoforma provides
innovative solutions to over 1,500 hospitals and suppliers, supporting more than $10 billion in
annualized transaction volume. Hy bringing together contract information and order data,
Ncoforrna '5 integrated solution set delivers a comprehensive view of an organization's supply chain,
driving significant cost savings and better decision-making for both hospitals and suppliers ...

378. A February 18,2005 article in the Los Angeles Times exposed Novation, LLC and its subsidiary

Cardinal's (the descendent of Owen Health that stoic Medical Supply's intellectual property in 1995)

extreme opposite conduct of what could legitimize a joint venture between the former competitors YHA

and UHC.

J79. Los Angeles Times columnist Michael Hiltzik on Thursday profiled the experience of John

Glaspy, professor of medicine at the University of California-Los Angeles Medical Center and medical

director of UCLA's Bowyer Oncology Center, who attempted to reduce his university'S $13 million annual

bill for chemotherapy drugs. According to Hiltzik, the issue raises questions about whether the University

of California system received the "best value from a contract" with purchasing groups Cardinal Health and

Novation, and it "shedj s] a glimmer of light on a deal whose key terms .., are secret."

380. Changes to Medicare reimbursement rates for oncology medications adversely affected the

budgets for the four community cancer clinics Glaspy runs, prompting him to seck information about the

contract with Cardinal and Novation, which "presumably leveraged the vast buying power of the five UC

medical centers to obtain enormous discounts," Hiltzik writes. According to Hiltzik , Glaspy made a "few

phone calls" and discovered he could "beat the Cardinal/Novation price" on oncology medications by about

$8(){),QOO annually.

381. However, UC officials "told him to back off," and his discovery set off "months of contlict

between UC headquarters and UCLA, where campus purchasing agents were sufficiently intrigued to

wonder whether they could do better without Cardinal/Novation," Hiltzik writes. UC officials did not allow

UCLA officials to see the contract terms but did (ell the school that removing the oncology medications

from the contract "would threaten discounts for the whole [LlC] system," according to Hiltzik.

382. Eventually, UC allowed the clinics to purchase their own chemotherapy medications, matching

savings found by Glaspy. Hiltz ik writes that despite the resolution, the "question remains: Has the

University of California been overpaying for all its cherno drugs for the last four years" ... And what about
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the other pharmacy purchases at the five UC medical centers, which total about $200 million a year')"

Michael Hiltz.ik "A Valuable Drug Discovery at UC" LA Times, February 18, 200S

J!D. Novation is a limited-liability corporation formed in IYY8 by VHA Inc. and University

Health System Consortium and was the subject of Senate antitrust hearings in 2002,2003 and 2004.2,200

healthcare providers that are part of the Novation distribution system.

384. The Senate Judiciary antitrust subcommittee encouraged the two dominant GPOs, Premier and

Novation. the largest GPO to voluntarily implement codes of conduct to stop their antitrust prohibited

conduct of bundling. charging large administrative fees, so lc- sourcing goods and demanding a high

perccntage of purchases before rebates kick in.

385. Several hospitals testified in the first hearings that they saved money when they withdrew from the

purchasing groups, while medical suppliers have sued Novation over freezing them out of the market.

386. On August 24th, 2004, The Connecticut Attorney General Richard Blumenthal stated; "Novation

has a position of very definite market dominance and potentially has misused that power to bundle products

and force hospitals to buy supplies that perhaps they would not have done." Mary E. O'leary," Yale New

Haven Executive has Ties to Company in Probe," New Haven Register 08/2412004.

387. Novation uses its dominance in the market to favor certain medical suppliers and stop competition

by smaller manufacturers.

388. Manufacturers and suppliers make rebates and payments to Novation as industrial bribes and

kickbacks that influence Novation's decision 10 carry their products.

389. Novation has actively solicited and obtained rebates, bribes, kickbacks and equity in healthcare

technology companies in exchange for distributing the products of manufacturers and suppliers.

390, Novation has required and obtained rebates, bribes, kickbacks and equity in healthcare technology

companies before allowing products to be purchased by its member hospitals.

391. Novation and related companies including Neoforma, Inc, use ties and affiliations with hospital

executives that receive payments and incentives personally for making decisions regarding their hospital's

participation in Novation's system. The hospital executives are on "both sides of the sale transaction

involving Nova! ion and their hospital."
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3Y2. Novation switched its practice of awarding anticornpctitive contracts to the market leader when a

subsidiary of Tyco was able to pay kickbacks and bribes greater than Ethicon, the current market leader in

sutures. Tyco has been the subject of accounting fraud and securities investigations and CNN reported on

February Sth, 2005 Tyco is being investigated in the UN Arms for food scandal where illegal kickbacks

and bribes were utilized in the sale of Iraq's oil during the UN embargo.

3YJ. On December 20, 2004, U.S. Surgical, a business unit of Tyco Hcalthcare, was awarded suture

contracts by Novation. The long-term exclusive contracts run from April I, 2005 through March 31, 2008.

The contracts announcement stated VHA and UHC have the potential to purchase as much as $YOO million

in the eight product categories that make up Novation's complete wound closure and endorncchanical

offering.

3Y4. The competing company Ethicon has approximately YO percent of the suture market and bundles

better discounts on sutures to its endornechanical product line. This time US Surgical (a division of Tyco)

won both awards.

395. Novation provided a suture conversion calculator to validate for its members that they would save

20 - 25% using the new US Surgical contract. A hospital member of Novation used the aforementioned

suture conversion calcu lator and found that their actual prices for sutures on the new contract are going to

be 36% higher the previous contract, YCtthe hospital was told by Novation that they will realize the above

stated savings (20-25% savings).

396. Novation fraudulently deceived its member hospitals into believing the new US Surgical suture

contract would save them 20-25 percent. Instead of delivering savings, Novation and Tyco increased the

list or book price for the sutures. The hospitals were given a fraudulent means to calculate their "savings"

the suture conversion calculator that showed savings in the range of 20-25%. However, when the prices for

Ethicon products, the sutures that had been used by the hospital were run through the same calculator, the

hospital realized the new US Surgical contract prices were actually 36% higher.

13. Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars And Neoforma
decide to continue to rely on Piper Jaffray, US Bancorp, US Bank, Andrew Cesere And Jerry
Grundhoffer's corrupt scheme to influence the court



.197. Only counsel for Neoforrna, lnc., responded to Medical Supply's demand letter and the response

merely a plea to delay action until the attorney could reach everyone after the Christmas holidays. The

follow up response never came.

398. No Defendant repudiated its participation in the monopoly or made any overt declaration of

withdraw from the conspiracy except for the announced divestitures stated above.

14. Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars And
Ncoforma's Utiliz.ation of Ongoing Sham Petitioning By Shughart, Thomson & Kilroy, Piper .Jaffray.
US Bancorp, US Bank, Andrew Cesere And Jerry Grundhoffer To Deprive Medical Supply of
Counsel

399. On November 20, 2003, The former managing partner and Shughart Thomson & Kilroy

shareholder acting as magistrate in Kansas District Court action Bolden I'. Citv ofTopeka, et al, Case No.

02-CV -2635, where the African American plaintiff was being represented by Medical Supply's counsel

repeatedly lold the plaintiff that he should sue his attorney for malpractice. The magistrate also slated

Bolden would be better off representing himself. Bolden testified he was thankful to have his counsel, three

previous Diles had abandoned him after being intimidated and retaliated against by the City. Holden's

previous counsel still has not been located. Affidavits were furnished that many witnesses and process

servers had been retaliated against, threatened with criminal prosecution if they testified in federal court

and harassed. The magistrate also denied Bolden discovery in the action.

400. The transcript of the hearing which was also taped reveals that the magistrate was obsessed with

legul malpracrice insurance as a result of his firm's mishandling of Medical Supply's action against the US

Bancorp defendants and Unknown Healthcare Supplier, amply documented in the record, and the aborted

disclosures of the firm's malpractice liability insurance as the party in interest and guarantor of US

Bancorps certain antitrust losses.

40 I. During the Bolden v, Citv of Topeka, et al pretrial conference the former Shughart Thomson &

Kilroy managing partner and shareholder acting as magistrate expressed his disturbance over "stealth

lawsuits" where parties don't even know they are subject to them. While wholly inapplicable to Bolden's

case where the City was liable for the officials regardless of whether they remained in the case, the subiect

of the deliberate pretext used to attack Medical Supply's counsel for his representation of Bolden, the

magistrate is clearly troubled over the failure of his firm to consider its responsibilities to the identified

coconspirators in Medical 5111'1'1.1'r. US Hancorp, ct (/1.
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402. The attack on Medical Supply's counsel was overtly pretex tual. The civil rights liability of the city

for the conduct of its officers in their official capacity is based on law the magistrate well knew and in an

unrelated pretrial order conference the following day accepted the voluntary stipulation of parties that all

officials be voluntarily dismissed. The magistrate also stated that there was unlikely any difference in

damages in a footnote to his report and recommendation.

403. The magistrate reiterated his criticism of Medical Supply's counsel in the Bolden v. City of

Topeka, er al pretrial order conference report and recommendation, stating Bolden should consider

representing himself if Medical Supply's counsel is the only attorney he can get. On December 3, 2003, the

magistrate's report and recommendation was submitted as an attachment and the basis for an ethics

complaint filed by the assistant city attorney Sherri Price against Medical Supply's counsel for his

representation of Bolden. The Kansas Office of the Disciplinary Administrator investigated the complaint

by having dinner with the magistrate. The magistrate used to be work for the office prior to starting at

Shughart Thomson & Kilroy and continued to serve on various Kansas state ethics committees while a

managing partner for at Shughart Thomson & Kilroy. Bolden was never contacted during the investigation

and during the prosecution appeared only as a witness for Medical Supply's counsel.

404. The defendants US Bancorp. US Bank, Jerry A. Grundhoffer, Andrew Ccsere, Piper Jaffray

Companies and Andrew S. Duff coordinated their defense of Medical Supply's action for injunctive and

declaratory relief with the coconspirators Jeffrey R. Immclt, GE, GHX, GE Healthcare, GE Capital and GE

Transportation who inconceivably attached the Medical Supply complaint and order to their 12(b)6 motion

to dismiss in Medical Supply's separate action against Jeffrey R. lrnmelt , GE, GIIX, GE Capital and GE

Transportation. The former eighteen year Shughart Thomson & Kilroy shareholder acting as magistrate on

the GE case denied Medical Supply discovery and the court did not even permit discovery When the

dismissal attachments necessitated conversion of the GE motion to one for summary judgment.

405. On January 29, 2004, March 4, 2004, April 2, 2004 US Bancorp's counsel, Nicholas A.J. Vlietstra

and Piper Jaffray's counsel Reed coordinated their appeal (10" CCA. 03-3342) with the GE defense. The

GE defendants included the action against the US Bancorp defendants and Unknown Healthcarc Provider

as a related appellate case in (10" CCA. 04-3075) and used the US Bancorp order as a basis for a cross
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appeal (I O'h C.C.A. 04-31(2) challenging the failure of the trial court to grant sanctions against Medical

Supply.

406. Thc coconspirators UHC. Robert J. Baker. YHA, Inc .. Curt Nonornaque, Novation LLC.

Neoforma, Inc. and Robert J. Zollars did however renew their conscious commitment to a common scheme

designed to achieve an unlawfu I objective of keeping Medical Supply out of the market for hospital

supplies by reviewing the case against US Bancorp and consulting with representatives for US Bancorp,

US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff. The cartel

decided to rely on the continuing efforts to illegally influence the Kansas District Court and Tenth Circuit

Court of Appeals to uphold the trial court's erroneous ruling. The cartel also renewed their efforts to have

Medical Supply's sole counsel disbarred, knowing that an extensive search for counsel by Medical Supply

had resulted in 100% of the contacted firms being conflicted out of opposing US Bancorp and actually

effected a frenzy of disbarment attempts against Medical Supply's counsel in the period from December

14,2004 to February 3rd, 2005, all originating from the carte l's agents Shughart Thomson and Kilroy's

past and current share holders.

407. The Shughart Thomson & Kilroy counsel, Andrew DeMarea failed to file a reply brief in the

interlocutory appeal for the US Bancorp appellees. The Tenth Circuit court clerk called him two days later

to remind him and urged him 10 file for an extension one day beyond the date the brief was due and seven

days beyond the deadline for a motion for extension of time under 10th Cir. R. 27.4(F).

408. Andrew DeMarea also refused to turn in a parties case management conference report on the form

required by local rule in the Kansas District Court. He repeatedly assured the magistrate during the first

case management conference that the Medical Supply case would be dismissed.

409. Mark Olthoff, an attorney for Shughart Thomson & Kilroy in their Kansas City, MO office

appeared to write all pleadings and briefs for the defendants until the second appeal where he appears to

have been replaced by Susan C. Hascall of the Kansas City, MO office who was a Tenth Circuit Court of

Appeals law clerk through 2000.

410. Mark Olthoff's trial pleadings repeatedly misstated and misrepresented Medical Supply's

Amended Complaint and pleadings to the court, even after it had been repeatedly drawn to the court's

attention that Mr. Olthoff was exploiting the court's reliance on the cxperience of Shughart Thomson &
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Kilroy and was neglecting to read or consider Medical Supply's pleadings. In its order. the court even

admonished Med ical Supply's for failing to research law and facts that the record evidences had been

researched. The negligence was entirely that of Mr. Olthoff and the court's or a result of the court's

misplaced reliance on Mr. Olthoff.

41 I. The Medical Supply action against US Bancorp was dismissed but not on arguments or authorities

presented by Shughart Thomson & Kilroy's dismissal memorandum. The first findings of law and fact

made by the court in the case were sua sponte and both were clearly erroneous.

412. The court did not respond to Medical Supplys arguments for reconsideration or correct its factual

errors. It is believed that the Shughart Thomson & Kilroy former managing partner obtained the magistrate

assignment to Medical Supply's case against General Electric because of his relationship to Shughart

Thomson & Kilroy and it provided an opportunity to address the same fact pattern as the earlier case

because GE breached its contract with Medical Supply once the electronic marketplace G/IX created by

GE and its hospital supplier competitors discovered Medical Supply was attempting again to enter the

market for hospital supplies.

413. On January 14th, 2005. Andrew DeMarea was directed to file an ethics complaint against Medical

Supply. Like the "complaint" filed by Sherri Price, no allegations of misconduct appear in DcMarca's

complaint, it merely incorporates by reference attached Medical Supply filings in the District Court and the

Tenth Circuit and the appellate panel's sanction of Medical Supply's counsel for a "frivolous appeal." The

"complaint" also contained Medical Supply's motion for en banc review of the sanctions. The sanction

order itself admitted the trial court and the hearing panels were mistaken in stating there was no private

right of action contained in the USA PATRIOT Act.

414. The former Shughart Thomson & Kilroy managing partner used his position as magistrate

assigned to the Medical Supply action against General Electric to deny Medical Supply discovery. A

decision he also made in the Bolden case. On January 20, 2005 the magistrate testified under oath in the

disciplinary prosecution of Medical Supply's counsel that he had only denied discovery in a few cases. He

stated he was unaware of any other case he was assigned where the respondent was an attorney. He visibly

winced when he was then questioned if he was a magistrate in Medical Supply v. General Electric et 'II.

where the respondent was the sole counsel for the plaintiff.
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415. On January Iylh, 2(0), the state disciphnary tribunal heard arguments that the magistrate was the

complaining witness in fact for the complaint made by the assistant city attorney against Medical Supply's

counsel. Shcrri Price made no independent allegations or observations of misconduct against the

respondent and merely incorporated by reference Magistrate O'Hara's report and recommendation from

Bolden's pretrial conference. The disciplinary tribunal ordered the magistrate to drive to Topeka and testify

under oath.

416. The former Shughart Thomson & Kilroy managing partner acting as magistrate added to his

attacks against Medical Supply's counsel with further statements impugning the respondent's competence ..

The magistrate testified that Bolden's counsel was the worst attorney he had seen in 20 years. The

magistrate alleged that Medical Supply's counsel did not have the skill or knowledge of the law a first year

law student would possess.

417. The former Shughart Thomson & Kilroy managing partner acting as magistrate made a point of

addressing facts that weakened the Kansas Disciplinary Administrator's case from the previous two days

and made these assertions unsolicited from the questioning of the Disciplinary Administrator and

demonstrated a pre appearance coaching or consultation with the Disciplinary Administrator, especially on

the point about Medical Supply's competence being less than that of a first year law student. The

magistrate could not have known that Medical Supply's counsel had testified the previous day that many

states permit law students to represent clients in civil rights actions because of the shortage of counsel

willing to undertake this difficult and unlucrative work.

418. The former Shughart Thomson & Milroy managing partner acting as magistrate impugned the

professional ability of Medical Supply's counsel in an order where he was neither a party or attorney, The

magistrate stated unequivocally that Medical Supply's counsel was incompetent. During testimony under

oath on lanuary zo-, 2005, the magistrate stated he could not recall ever stating in an order where the

respondent was not an attorney that the respondent was incompetent.

15. The Impending Threat Of Menopnlization of the Market For Hospital Supplies In E-
Commerce

419. Industry insiders and investment message boards arc communicating that it is likely Neoforma ,

Inc, with its I,S()() hospitals 54.1 billion in gross transaction volume and 56.8 billion in supply chain data

will he acquired by GI-IX, LLC this year.
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420. The purpose of the merger is to restrain trade in the e-COIllI11CrCCmarket for hospital supplies and

increase the market power of both companies, which is 1m% to the entire control of the single company

GHX. A second purpose of the merger is to conceal the loss of funds belonging to Novation's member

hospitals in the Neoforma venture.

421. Ncoforrna, Inc. and GHX, LLC have already integrated their electronic marketplaces, sharing data

to control prices by preserving the Novation and Premier imposed fees and contracts on manufacturers for

internet sales of hospital supplies and pooling electronic marketplace infrastructures to eliminate

competition between the two marketplaces and have done so since 200 I.

422. GHX connects over 2,200 hospitals to more than 140 suppliers, creating the largest trading

exchange in healthcare. The company proclaims; "GHX is the leader in the healthcare trading exchange

segment. "On average, GHX processed more than 12,000 purchase orders and $23 million in volume daily

at the end of 2004.

SUMMARY OF CLAIMS

423. Medical Supply Chain, Inc., in its antitrust litigation opposing trade restraint in the electronic

market for hospital supplies. Medical Supply has experienced substantial antitrust injury from the actions of

Novation, a joint venture created by UHC and VHA, Inc. in support of the electronic marketplace entity

Neoforma, Inc. which is believed to be an instrumentality of UHC and VHA, Inc. which were both in an

alliance to eliminate competition among member competitors in a scheme to inflate prices similar to the

alliance of Shell and Texaco to create two joint ventures, Equilon Enterprises LLC and Motiva Enterprises

condemned for per sc Sherman I prohibited conduct in Dagher v Saudi Refining IIlC, 369 f.3d II0li, II 14

(9th Cir. 20(4).

424. Medical Supply Chain, Inc. has been excluded from the hospital supply market with agreements

between UHA and VHA's Novation in combination with their electronic marketplace Neoforma, Inc. US

Bancorp NA, and The Piper Jaffray Companies exchanged directors with Novation and participated in

exclusive agreements with Novation and Neoforrna to keep hospitals using technology products from

companies US Bancorp N A and Piper Jaffray had an interest in. The purposc of these agreements was to

injure the hospital supply consumers with artificially inflated prices.

84



425. Because of these illegal anticompcritivc agreements with Novation and Neoforma, Inc., Piper

Jaffray and then US Bancorp refused to deal with Medical Supply Chain, Inc. US Bancorp broke a contract

with Medical Supply Chain, Inc. to provide escrow accounts needed to capitalize Medical Supply's entry

into the hospital supply marketplace, using the pretext of the USA PATRIOT Act. US Bancorp and Piper

Jaffray simultaneously stole Medical Supply's intellectual property, which has since been openly used by

Novation and Neoforrna. US Bancorp and Piper Jaffray have continued to extort property from Medical

Supply Chain on behalf of the hospital supply cartel by obstructing entry to the market for hospital supplies

through the threat of malicious USA PATRIOT Act reports.

426. Medical Supply attempted to obtain preliminary injunctive relief against US Bancorp, The Piper

'Jaffray Companies and an Unknown Hcalthcare Supplier to prevent them from using the USA PATRIOT

Act as a sham petition designed to prevent Medical Supply from entering the market and to stop the theft of

its intellectual property. To date, Medical Supply has not been successful.

427. In June of 2004, Novationl Neoforrna, Inc. again stopped Medical Supply from entering the

market for hospital supplies using exclusive dealing agreements with General Electric and GE's electronic

marketplace cartel GHX, LLC. These agreements caused GE to break a written contract to purchase .'1

commercial real estate lease from Medical Supply. The contract included Medical Supply's requirement to

use the proceeds to capitalize Medical Supply's entry to market since it was under the extortion of US

Bancorp threatened and malicious USA PATRIOT Act reporting. Medical Supply is currently attempting to

resolve its contract with GE and obtain injunctive relief and treble damages under Sherman I and II.

428. On December 14,2004 Medical Supply served notice on UHC, Robert J. Baker, VHA, Inc., CUI

Nonomaque, Novation LLC, Neoforma, Inc. and Robert J. Zollars that Medical Supply had not succecucu

in obtaining prospective injunctive relief against the US Bancorp and Piper Jaffray defendants to prevent

antitrust injuries from being obstructed from entering the market for hospital supplies or the theft of

Medical Supply's intellectual property. The notice informed the UHC, Robert J. Baker, VHA, Inc" Curt

Nonomaque, Novation LLC, Neoforma, Inc, and Robert J. Zollars that if they did not provide a

substantiated response denying their responsibility for the hospital supply cartel's actions against Medical

Supply, they would be held jointly and severally liable:

"If you dispute that any of these actions were taken against Medical Supply, or that your company is
liable as all antitrust coconspirator, please promptly provide a substantiarcd basis for Medical
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Supply's reliance on the same to me at the address provided below. Since your company has not
refuted the publicized events and relationships described herein, ,I constructive use of the time
remaining between now and our anticipated filing of February 1,2005 might be to reach an
agreement on the platform and electronic format the millions of recorded transactions. hospital
supply contracts, kickbacks and equity shares that will be exchanged through discovery as we
collectively document the injuries to America's hospitals and our company from your concerted
refusals to deal and group boycotts."

429. Only counsel for Neoforma responded and the purpose of the communication was to have Medical

Supply await their answer till after the holidays, an answer that never came.

430. The coconspirators UHC, Robert J. Baker. VHA, Inc., Curt Nonomaque, Novation LLC,

Ncoforma. Inc. and Robert J. Zollars did however renew their conscious commitment to a common scheme

designed to achieve an unlawful objective of keeping Medical Supply out of the market for hospital

supplies by reviewing the case against US Bancorp and consulting with representatives for US Bancorp.

us Rank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff. The cartel

decided to rely on the continuing efforts to illegally influence the Kansas District Court and Tenth Circuit

Court of Appeals to uphold the trial court's erroneous ruling. The cartel also renewed their efforts to have

Medical Supply's sole counsel disbarred, knowing jhar an extensive search for counsel by Medical Supply

had resulted in 100% of thc contacted firms being conflicted out of opposing US Bancorp and actually

effected a frenzy of disbarment attempts against Medical Supply's counsel in the period from December

14, 2004 to February 3"', 2005, all originating from the cartel's agents Shughart Thomson and Kilroy's past

and current share holders.

CLAIMS FOR RELIEF

431. Medical Supply seeks the following relief based on continuing anticompetitive conduct by the

defendants in an ongoing unlawful enterprise to overcharge Medicare, Medicaid, Champus and private

insurance companies with artificially inflated claims and to control the capitalization of healthcare

technology companies and supply chain management companies to prevent web based competition from

lowering the prices for hospital supplies,

432. The defendants Novation, LLC. Neoforma, Inc., Robert J. Zollars, Volunteer Hospital

Association, Curt Nonornaque, University Healthsystern Consortium, Robert 1. Baker, US Bancorp. NA,

US Bank, Jerry A. Grundhoffer , Andrew Cesere , The Piper Jaffray Companies and Andrew S. Duff

targeted Medical Supply Chain as a potential competitor that would bypass their monopolized distribution
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system for hospital supplies and cause price competition and destroy the anticornpetitive advantage held hy

healthcarc technology and supply chain management companies controlled by the defendants in obtaining

capitalization.

433. The defendant Novation LLC is the largest Hospital Group Purchasing Organization selling over

30 hillion dollars in hospital supplies a year and controlling the purchasing in 2000 hospitals nationwide.

434. The defendants possess market power having the power to exclude competitors from 2000 of the

nation's hospitals, which Novation controls under long term purchasing contracts. The defendants possess

market power in the ability to charge manufacturers and suppliers fees to have their products sold to

Novation's members and additional fees to manufacturers and suppliers for allowing their products to be

sold though the web where member hospitals are required to purchase products through Neoforrna, Inc. The

defendants possess marker power in having exclusive access to Piper Jaffrays investor research coverage

and annual healthcare conferences, elements essential to effectively obtain capitalization through an initial

public offering. The defendants possess market power in having exclusive access to the commercial

banking facilities of US Bancorp NA.

COlJNT I
DAMAGES FOR COMBINATION AND CONSPIRACY

IN RESTRAINT OF TRADE OR COMMERCE
(15 U.S.C. §§ 1,15)

435. Plaintiff realleges paragraphs I through 434.

436. 15 U.S.c. li I provides that "Every ... combination in the form of trust or otherwise, or

conspiracy, in restraint of trade or commerce among the several States ... is hereby declared to be illegal."

437. Beginning at least as early as IY9ll, and continuing until the present date. Defendants entered into

a combinations and or conspiracies in unreasonable restraint of trade or commerce among the several States

of the United States, in the markets for hospital supplies, hospital supplies sold in e-cornmerce and the

capitalization of healthcare technology and supply chain management companies.

438. These combinations and or conspiracies took the form of Group Boycott, Allocation of Customers,

Horizontal Price Restraint. Vertical Price Restraint and Tying Agreements, and their respective annual

shows. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical Price Restraint

and Tying Agreements were instigated and conducted by Defendants Novation, LLC, Neoforma, lnc.,

87



Robert J. Zollars, Volunteer Hospital Association, Curt Nonornaque. University Hcalthsystem Consortium

and Robert J. Baker who had and have market power over, i.e. a controlling percentage of market share of,

the sale of hospital supplies, and thc sale of hospital supplies sold in e-cornrnerce: and by Defendants US

Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew

S. Duff who had and have market power over, i.e. a controlling percentage of markct share of. the

capitalization of healthcare technology and supply management companies including health care venture

funds, private placement and public offering underwriting, commercial banking, trust facilities and market

research analyst coverage necessary for Medical Supply to obtain external capital and necessary for

Medical Supply to self capitalize its entry into the hospital supply market and the market for hospital

supplies in e-commcrcc. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical

Price Restraint and Tying Agreements had the purpose and effect of severely impairing the ability of

Medical Supply to sell hospital supplies to hospitals conventionally or through e-cornrncrcc and to obtain

capital it had self raised to enter the market for hospital supplies in the several States of the United States;

and was further intended to eliminate or greatly reduce the availability of hospital supplies through e-

commerce regardless of hospital demand in the several States of United States. and impose a burdensome

fees on manufacturers and suppliers for selling hospital supplies through web based electronic marketplaces

to hospitals and health systems in the several States of the United States.

439. The defendants Novation. LLC, Neoforma, Inc., Robert 1. Zollars, Volunteer Hospital

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Baker are and were

direct competitors of Medical Supply in the sale of hospital supplies and the sale of hospital supplies in e-

commerce.

440. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital

Association, Curt Nonornaque, University Healthsystem Consortium and Robert J. Baker have and have

had significant interests in the market for capitalization of healthcare technology and supply chain

managernent companies,

441. The defendants US Bancorp, NA, US Bank. Jerry A. Grundhoffer, Andrew Cesere, The Piper

Jaffray Companies and Andrew S. Duff competed and compete directly with Medical Supply in the market

for capitalization of health care technology and supply chain management companies because Medical

88



Supply was forced by the defendants conspiracies and combinations to self capitalize its entry into market

with unique trust accounts from it had solicited from its sales representative candidates.

442. The defendants US 13ancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cescre, The Piper

Jaffray Companies and Andrew S. Duff have and have had significant interests in the market for hospital

supplies and hospital supplies sold in e-commerce where US Bancorp, NA, US Bank, Jerry A.

Grundhoffer, Andrew Cescre, The Piper Jaffray Companies and Andrew S. Duff have concentrated 70% of

their investment and have marketed IPO shares based on exclusive dealing contracts obtained for their

client companies with Novation, LLC. , Neoforma, Inc., Volunteer Hospital Association and University

Healthsystem Consortium.

443. The defendant Shughart Thomson & Kilroy as a latecomer in October 2002 to the conspiracies

and combinations had a significant interest in the markets for hospital supplies and hospital supplies sold in

c-commcrce and the capitalization of healthcare technology companies and supply chain management

companies where they were agents for US Bancorp, NA. US Bank. Jerry A. Grundhoffcr, Andrew Cesere,

The Piper Jaffray Companies and Andrew S. Dull. Shughart Thomson & Kilroy was coerced or voluntarily

took unlawful actions to protect and assist the defendants in monopolization and monopoly of the markets

for hospital supplies and hospital supplies sold in c-cornrnercc and the capitalization of heulrhcare

technology companies and supply chain management companies.

444. The Defendants committed the following per se violations of section I of the Sherman Antitrust

Act:

Novation, LLC, Neoforma, Inc., Robert J. Zollars,
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,
Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhuffer , Andrew Cesere,
The Piper Jaffray Companies and Andrew S. Duff's Group Boycott Under Sherman 1

445. (I) Novation, LLC, Neoforma, lnc., Robert J. Zollars, Volunteer Hospital Association, Curt

Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, US Bank, Jerry A,

Grundhoffer. Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff had agreements to restrain

trade in the m.rrket for hospital supplies, and agreements to restrain trade in (he market for henlthcare

technology company capitalization.

446. u. The dcfeudants Novation, LLC, Neoforma. lnc., Robert J. Zollars, Volunteer Hospital

Association, Curt Nonomaque. University Healthsystem Consortium, Rubert J. Baker, US Bancorp, NA,
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US Bank, Jerry A. Grundhoffer, Andrew Cescrc, The Piper Jaffray Companies and Andrew S. Duff created

and enforced agrecments to restra in trade in the market for hospital supplies, and agreements to restrain

trade in the market for healthcare technology company capitalization with a unity of purpose and a

common design and understanding, having a meeting of minds in unlawful plans to limit competition and

thereby increase the defendants profitability from overcharging Medicare, Medicaid, Champus and private

insurance companies for healthcare costs based on artificially inflated hospital supply costs. The defendants

created and enforced unlawful plans to prevent healthcare technology and supply chain management

companies from being capitalized and from marketing products and services to healthcare companies

without the defendants.' participation, approval and profit,

447. h. The defendants The Piper Jaffray Companies and Andrew S. Duff refused to offer Medical

Supply investment banking services or to respond to Medical Supply's correspondence pursuant to

agreements with Novation, LLC, Neoforma, lnc., Robert J. Zollars, Volunteer Hospital Association, Curt

Nonomaque, University Healthsystcm Consortium and Robert J. Baker to restrain trade in the market for

hospital supplies, and agreements to restrain trade in the market for healthcare technology company

capitalization.

448. c. The defendants US Bancorp. NA, US Bank, Jerry A. Grundhoffer and Andrew Cesere, broke

their contract to provide quarterly escrow account deposits of $350,000.00 Medical Supply had relied upon

to capitalize its entry into the market for hospital supplies pursuant to agreements with Novation, LLC,

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University

Hcalthsystcm Consortium and Robert J. Baker to restrain trade in the market for hospital supplies, and

agreements to restrain trade in the market for healthcare technology company capitalization.

449. (2) Medical Supply was injured as a direct and proximate result of Novation, LLC, Neoforma.lnc,

Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,

Robert J. Baker, US Bancorp, NA. US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray

Companies and Andrew S. Duffs agreements to restrain trade in the market for hospital supplies, and

agreements to restrain trade in the market for healthcare technology company capitalization.

450. (3) Medical Supply's damages from Novation, LLC, Ncoforrna, lnc., Robert 1. Zollars, Volunteer

Hospital Association, Curt Nonomaque, University Healthsystem Consortium, Robert 1. Baker, US
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